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enforce them and that the only assurance that the funds will be 
applied by the executor as directed, must be found in the apprehen- 
sion that upon failure so to apply them, the residuary heir will claim 
a forfeiture of the bequest. 15 The same reasoning is used by an 
American case. But that solution is unsatisfactory. What the 
residuary heir desires is not that the bequest shall be carried out in 
accordance with the testator's wishes but that it shall not be. There 
is no difficulty in permitting the named priest or bishop from enforc- 
ing the bequest at law since he has a very strong interest, even if it 
cannot properly be called a mercenary one, in executing the inten- 
tion of the testator. M. R. 

Book Reviews 

The Conflict of Laws Relating to Bills and Notes. Pre- 
ceded by a Comparative Study of the Law of Bills and Notes. By 
Ernest G. Lorenzen, Professor of Law in Yale University, New 
Haven. Yale University Press. 1919. pp. 337. 

Professor Lorenzen's work in our country on the subject of 
conflict of laws may well be compared with that of Westlake 
in England, just as Professor Beale's may be compared with that 
of Dicey. The last-named authors approach the subject, though 
not entirely, yet in large part, from the standpoint of the legal 
practitioner, the former from that of the student of legal philosophy 
and of comparative law. Each method has its virtues and its 
defects. Beale's and Dicey's manner of discussion tends to bring 
this subject into the orderly form of any other branch of municipal 
law, but in so doing possibly gives it an appearance of completeness 
and clearness of definition which it actually lacks. Lorenzen's 
and Westlake's comments, on the other hand, are likely to leave 
a feeling that the subject wants that precision which should char- 
acterize a body of legal rules. The great merits of these writers, 
however, particularly of Lorenzen, are that they rest their conclu- 
sions upon a broad basis of comparative study of foreign legal 
systems as well as of our own, and that they more clearly recognize 
the elastic and expanding character of the subject than do the 
others. 

Nothing can more clearly exhibit the difference between Beale's 
and Lorenzen's positions than comparing a quotation from Pro- 
fessor Beale's valuable summary with one from the present 
work. Professor Lorenzen says: (p. 81) "Neither the territorial 
theory which underlies the lex loci contractus, nor the intention 
theory, which is now dominant so far as it applies to contracts, 
leads to satisfactory results, as the actual state of our law suffi- 
ciently attests. A rule to the effect that the validity of a contract 
as regards capacity, form, and legality should be recognized if it 
satisfies the lex loci contrac tus or the law of some other state with 

,,,. 1 f, F - Lal> ori, Repertoire encyc. du droit francais, IX, s. v. Legs-LSgataire 
(V. [ Worms), §§ 128, 140, 1264, 1265, 1277. Cf. also German Civil Code, 
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which the contract has an intimate relation might, with proper 
limitations, furnish a more secure basis for international transac- 
tions than has existed heretofore. As for bills and notes, an 
alternative rule cannot be applied to matters of form or legality 
for the reason that the obligations created by such instruments 
depend upon, and are therefore inseparable from, its formal and 
essential requirements, as will be shown below; and an alternative 
rule cannot possibly control the obligation of contracts. Limited, 
however, to capacity, a rule which would sustain a bill or note, 
or a particular contract thereon, if it satisfied either the lex loci 
contractus or the lex domicilii, would not only be practicable, but 
would possess certain advantages over the unitary rule of the 
lex loci contractus. It would promote the negotiability of such 
instruments by giving to the contracts of the different parties 
another chance of validity. It would also bring the Anglo-Ameri- 
can law, so far as it can be done, into harmony with the best 
thought on the subject in continental Europe." 

An "alternative," as opposed to a "unitary" rule, is anathema 
to writers of Professor Beale's school — the Anglo-American. The 
analytical jurist will say it is no rule at all. "The question 
whether a contract is valid," says Professor Beale in his " Sum- 
mary on the Conflict of Laws," at section 90, "that is, whether 
to the agreement of the parties the law has annexed an obligation 
to perform its terms, can on general principles be determined by 
no other law than that which applies to the acts, that is, by the 
law of the place of contracting. If the law at that place annexes 
an obligation to the acts of the parties, the promisee has a legal 
right which no other law has power to take away except as a 
result of new acts which change it. If on the other hand the law 
of the place where the agreement is made annexes no legal obliga- 
tion to it, there is no other law which has power to do so. . . . 
Rights are created not by the will of the parties but by the law." 
The courts, as Beale admits, have by no means uniformly supported 
his propositions, but Lorenzen would be forced to make the same 
admission. Witness such cases as Poole v. Perkins (Va. 1919 
101 S. E. 240), and Union Trust Company v. Grosman (1918 
245 U. S. 412). 

Professor Lorenzen's book, challenging as it does the univer- 
sality of the application of the " territorial theory " of conflict of 
laws, which Professor Beale so doughtily champions, is one of first 
rate importance to the real student. It suggests fundamental 
questions as to the bases on which the system must rest. It is 
therefore a much more important contribution to American legal 
science than its somewhat narrow title would indicate. On the 
other hand, it is of interest to the general reader of legal literature 
— if such there be — and to the practitioner. To the general reader, 
for its clear and brief treatment of the foreign law upon the sub- 
ject of negotiable paper, and the comparison between the foreign 
law and our own; to the practitioner, as the only treatise in English 
upon this important subject and as containing the most complete 
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discussion of the English and American cases. Mr. Lorenzen has 
added to the value of his work by reprinting the texts of our own 
Uniform Negotiable Instrument Law and of the English Bills of 
Exchange Act, also the French text, with translation, of the 
Hague Convention on the subject and the uniform law prepared 
in connection therewith, in the main a codification of the European 
law upon the subject. 

It is scarcely necessary to add, in view of Mr. Lorenzen's 
deserved reputation as a scholar, that his work is honestly per- 
formed not only in respect of matter but of form. 

Orrin K. McMurray. 

Constitutional Power and World Affairs. By George 
Sutherland, former United States Senator from Utah. Columbia 
University Press, New York. 1919. pp. vii, 202. 

A timely, thoughtful and stimulating consideration of the 
powers and duties of the United States in world affairs. There is 
no better discussion of the war powers and the treaty-making 
power than is contained within the small compass of these pages. 
The theory of the book, which we conceive to be incontrovertibly 
true, is that the war power and the treaty-making power are fully 
and unequivocably vested in the national government, and are as 
broad and complete as such powers necessarily are, in both a 
national and international sense. In respect to treaties, the writer 
says : 

"It is clear that a treaty, in order to be valid, must have a 
legitimate international reason as its basis; it can never be made 
the medium for meddling with the purely internal affairs of one 
of the contracting nations. But assuming this international reason, 
may a treaty lawfully stipulate for rights or privileges which but 
for the treaty would confessedly be exclusively under the control 
of the state? Let me repeat, because it is important in this con- 
nection, that the treaty-making power was never possessed or 
exercised by the states separately ; but was originally acquired and 
always exclusively held by the Nation, and, therefore, could not 
have been among those carved from the mass of state powers, and 
handed over to the Nation. But the Constitution is not content 
with merely confirming this power to the Nation; it goes further 
and expressly prohibits it to the states. It is, therefore, certain 
that whatever else may be reserved to the states by the Tenth 
Amendment, no part of the treaty-making power can possibly be 
included. Necessarily, then, as the power can be exercised only 
by the national government, and its denial to that government in 
any particular is equivalent to forbidding its exercise in that 
respect altogether, we are forced by all logical rules of construc- 
tion to conclude that the full power is vested in that government 
except as limited by the prohibitions of the Constitution, by the 
character of the government instituted, or by the nature of the 
power itself." 

The reader will be rewarded by a clarification of his views and 
a stimulation of his thoughts. 

William Carey Jones. 



